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I. Introduction

Securities issuers can either register their securities with the Securities and Exchange Commission, making
extensive information about their business and the offering publicly available, or they can sell unregistered
securities making almost no information available to regulators. Issuers of unregistered securities file Form
D reports with the SEC on which the issuers provide cursory information and claim an exemption from
registration requirements under either Rule 506(b) or Rule 506(c). Rule 506(b) allows for sales to up to 35
nonaccredited investors but prohibits general advertising. Rule 506(c) allows general advertising but requires
all purchasers to be accredited investors.! Almost all exempt offerings are sold pursuant to Rule 506(b) and
so can be sold to nonaccredited investors.

In recent years, more securities have been issued and sold to investors subject to these exemptions from
registration than have been issued with the benefits of SEC Registration. In 2019, over $1.5 trillion in
unregistered securities were issued compared to only $1.2 trillion in registered securities.?

There is very little research on the returns to exempt securities offerings. Issuers are not required to file
updated Form D reports as an offering progresses including when an offering is complete. The Form D
reports typically list the maximum offering amount and amount sold as of the filing date. Issuers do not
make the offering circulars public and do not publish financial results.

The dramatic increase in exempt offerings sold to nonaccredited investors and the lack of information on
issuers raises very serious investor protection concerns. 14% of Regulation D (“Reg D”) offerings and 39% of
the maximum offering amount were sold through broker-dealers. Customer complaints against broker-dealers
involving illiquid investments (non-traded REITs and BDCs, private equity, and limited partnerships) have
increased from 10% to 43% of customer complaints between 2018 and 2021.3 This increase in customer
complaints may significantly understate the potential problem. Without reliable market values, investors
who bought these broker-sold Reg D offerings may not know they have suffered losses or suspect their broker
of misconduct; investors who buy exempt securities directly from issuers have even less information and less
recourse.

In installments, we are going to publish our analysis of the market for Reg D securities. This first installment
reports summary statistics based on our review of all Form D reports filed with the SEC from January 1,
2009 through July 31, 2022. We present the number, dollar amount raised and other characteristics of the
securities offered under Reg D in aggregate and broken out by issuer’s industry and year of sale.

Future installments will (1) report summary statistics for broker-sold Reg D securities, (2) document the
connection between Reg D sales and customer complaints, and (3) illustrate specific examples of potentially
problematic offerings.

*© SLCG Economic Consulting, LLC, 2022.

tCraig McCann can be reached at craigmccann@slcg.com.

fChuan Qin can be reached at chuanqin@slcg.com.

$Mike Yan can be reached at mikeyan@slcg.com.

I Accredited investors must have $200,000 in annual income individually or $300,000 jointly for two years and an expectation
of passing the same thresholds in the current year or $1,000,000 in net worth excluding their primary residence.

2See Report to Congress on Regulation A/ Regulation D Performance, US Securities and Exchange Commission, August
2020 available at https://www.sec.gov/files/report-congress-regulation.pdf.

3www.finra.org/arbitration-mediation/dispute-resolution-statistics


mailto:craigmccann@slcg.com
mailto:chuanqin@slcg.com
mailto:mikeyan@slcg.com
https://www.sec.gov/files/report-congress-regulation.pdf

sleg

Economic Consulting

II. Overall Summary Statistics

Table 1 reports aggregate summary statistics of the Reg D offerings sold between January 2009 and July
2022. There were 280,545 unique offerings. $20.1 trillion had been sold as of the most recent Form D filing
in each offering and the aggregate maximum offering amount across these sold offerings was $25.1 trillion.*
Thus, between $20.1 trillion and $25.1 trillion in exempt securities were sold between January 2009 and July
2022.

Table 1: Reg D Offering Aggregate Summary Statistics, January 2009 - July 2022

Offerings Sold Amount Maximum
(3) Offering

Amount ($)
280,545 $20.1T $25.1T

The median maximum offering size was $3 million, the median number of investors as of the last Form D
filing in each offering was 9 and the median days between first sale and last filing was 15 days. That is, Reg
D offerings are small and the latest Form D is filed shortly after the first investor purchases a security when
the number of investors remains quite low. See Table 2.

Table 2: Reg D Offerings Median Summary Statistics, January 2009 - July 2022

Median Median Median Days
Maximum Investors Between First
Offering Sale and Last
Amount ($) Filing
$3M 9 15

Table 3 reports the frequency of exemption choices from January 2009 to September 2013 and from October
2013 to July 2022. The SEC adopted amendments to Reg D to replace Rule 506 with Rule 506(b) and Rule
506(c) in September 2013. After September 2013, 91.1% of Reg D offerings elected exemption under Rule
506(b) which allows for sales to nonaccredited investors and only 6.7% elected exemption under 506(c) which
limits sales to only accredited investors.

Table 3: Percentages of Reg D Offerings by Exemptions, January 2009 - July 2022

Rule 504 Rule 505 Rule 506 Rule 506(b) Rule 506(c)  Rule Other
Jan 2009 - Sep 2013 4.4% 2.3% 92.8% NA% NA% 0.4%
Oct 2013 - Jul 2022 1.6% 0.2% NA% 91.1% 6.7% 0.5%

Table 4 reports the distribution of security types identified in the Form D filings. 62.3% of the offerings are
identified as equity securities, 23.7% are identified as pooled investment fund interests and 9% are identified
as debt securities.?

4The maximum offering amount of an offering is defined as the “Total Offering Amount” in the most recent filing related to
the offering. The sold amount is estimated by adding the reported “Total Amount Sold” in the original filing with any additional
incremental sold amount reported in subsequent amendment filings. Any amendment filing whose corresponding original filing
was not electronically filed is excluded when estimating the aggregate sold amount; this results in an underestimation of the
sold amount, especially in the year of 2009.

5Form D allows issuers to select “Pooled Investment Fund” as their industry and “Pooled Investment Fund Interests” as
the type of securities offered. Some offerings identify more than one security type with the most common combination being
“Equity, Pooled Investment Fund Interests”.



Table 4: Percentages of Reg D Offerings by Securities Type, January 2009 - July 2022

Equity Pooled Debt Other Option, Limited
Investment Warrant or Partnership
Fund Other Right Interests
Interests
62.3% 23.7% 9% 2.7% 1.5% 0.8%

III. Industry Distribution

Table 5 and Figures 1(a)-(b) describe the distribution of Reg D offerings sold between January 2009 and
July 2022 across issuer industries. Pooled Investment Fund (“PIF”) is the largest industry by any measure
of Reg D offerings, leading the other industries by a large margin. PIF issuers account for 33.4% of the Reg
D offerings and 82.7% of the total maximum offering amount. Technology and Real Estate rank second and
third (excluding the “Other” industry), respectively, in terms of the total number of offerings. The Financial
services industry ranks second in terms of total maximum offering amount. Figures 2(a)-(b) show that PIF
offerings tend to have a larger size and Real Estate offerings tend to attract more investors per offering.

Table 5: Industry Distribution of Reg D Offerings, January 2009 - July 2022

Industry Offerings Sold Maximum Median Median

Amount Offering Maximum Investors

(%) Amount Offering
() Amount ($)

Pooled Investment Fund 93,745 $17.1T $20.7T $10.9M 15
Technology 47,114 $508B $629B $2.2M 6
Other 40,343 $451B $1.2T $1.7M 5
Real Estate 34,455 $461B $700B $3M 18
Health Care 25,301 $276B $340B $3M 6
Financial Services 13,556 $657B $801B $4.2M 8
Energy 9,382 $389B $432B $2.1M 5
Manufacturing 5,254 $58.3B $75B $1.6M 5
Retailing 3,812 $32.6B  $37.1B $1.5M 5
Business Services 2,915 $25.6B $33B $1.5M 5
Restaurants 2,214 $9.3B $11.8B $1.2M 6
Agriculture 1,491 $87.8B $94.3B $2.2M 6
Travel 954 $10.7B $12.6B $2.5M 7
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Figure 1: Total Number of Offerings and Maximum Offering Amount by Industry
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Figure 2: Median Maximum Offering Amount and No. of Investors by Industry

Figures 3(a)-(b) illustrate the distributions of the exemption claimed and the type of securities involved in
Reg D offerings across the top five industries ranked by the total number of offerings. Most Reg D offerings
claim Rule 506(b) as the reason for exemption. Equity is the predominant fund-raising instrument in all five
but the PIF industry, where more than two thirds of the Reg D offerings report “Pooled Investment Fund
Interests” as the type of securities offered. Debt securities are used in more than 16% of the Reg D offerings
in each of the Financial Services, Health Care and Technology industries, while PIF and Real Estate offerings
use Debt securities much less frequently.
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(b) Securities Type %, January 2009 — July 2022
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Figure 3: Percentages of Exemption and Securities Type by Industry

IV. Time Trends

Below we present various statistics measuring the intensity of Reg D offerings sold in each year between 2009
and 2021 in the entire market as well as in each of the top five industries in terms of the total number of

offerings sold.

All Industries

Figure 4(a) shows that the number of Reg D offerings sold was steadily rising from 2009 to 2020 before
having a sharp increase in 2021.5 The aggregate sold amount has also been trending upwards in the 2009-
2021 period, with the amount sold in 2020 and 2021 more than doubled than the amount sold in 2010 and
2011. See Figure 4(b). Recent offerings also tend to be sold to more investors, and more than $2 million was
sold in at least half of the offerings in each year after 2010. See Figures 5(a)-(b).

(a) Number of Offerings, All Industries, 2009 - 2021
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(b) Sold Amount, All Industries, 2009 — 2021
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Figure 4: Total Number of Offerings and Sold Amount by Year, All Industries

6 Although we do not have data from the last five months of 2022, Reg D offerings have not slowed down in 2022: 26,024
offerings were sold in the first seven months of 2021 compared to 26,082 offerings sold in the first seven months of 2022.
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(a) Median Number of Investors, All Industries, 2009 - 2021 (b) Median Sold Amount, All Industries, 2009 — 2021
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Figure 5: Median Number of Investors and Sold Amount by Year, All Industries

Pooled Investment Fund

Figure 6(a) shows that the number of offerings with an issuer from the PIF industry was continuously
increasing from 2009 to 2020 and rose sharply in 2021. Figure 6(b) shows that the aggregate amount sold
by PIF issuers also has an increasing trend. The median number of investors for the PIF offerings had been
falling through 2018 and was on the rise during the period 2009-2021, and the amounts sold more recently
by PIF issuers tend to be smaller than those sold in earlier years. See Figure 7(a)-(b).
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Figure 6: Total Number of Offerings and Sold Amount by Year, PIF

25,000

20,000

16,453
215000 14476122280
12,33112,68212,76413'443
11,039
® 10,000 9,758 10.096
2
6,774
5,000

0

of Offerings

0.
Sold Amount ($)
@

2




slcg

Economic Consulting

(a) Median Number of Investors, PIF, 2009 - 2021 (b) Median Sold Amount, PIF, 2009 - 2021
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Figure 7: Median Number of Investors and Sold Amount by Year, PIF

Technology

Figure 8(a) shows that the number of Technology offerings was increasing from 2009 to 2015, plateaued
between 2016 and 2020 and rose sharply in 2021. Figure 8(b) shows that the aggregate amount sold by
Technology issuers has an increasing trend between 2016 and 2021, with the amount sold in 2021 more than
doubled compared to 2020. The median amount sold by Technology issuers was also increasing from 2016
to 2021. See Figure 9(Db).
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Figure 8: Total Number of Offerings and Sold Amount by Year, Technology
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(a) Median Number of Investors, Technology, 2009 - 2021 (b) Median Sold Amount, Technology, 2009 - 2021
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Figure 9: Median Number of Investors and Sold Amount by Year, Technology

Real Estate

Figures 10(a) shows that the number of offerings sold by issuers from the Real Estate industry was growing
continuously and rapidly from 2009 to 2021 with the only exception of 2020. The aggregate amount sold
by Real Estate issuers also has a increasing trend from 2011 and after. See Figure 10(b). Figures 11(a)-(b)
show that Real Estate offerings sold more recently tend to be sold to more investors and have a larger size
than earlier offerings.
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5,000 $72.1B

4,000 $60B
2525 $55.4B
3,474
3301 3,403
3,030 &
§ 3,000 & $42.38
£ 2,677 z $40.4B
D S $40B
5 2,373 g
ks < $32.4B
> 2,000 1,927 ) $28.68 $27.88
S 1,696 S $26.88
a $24B $22.88
4% 1,312 5208 176551988
1000
. ss10
. » R
2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021
Year Year

Figure 10: Total Number of Offerings and Sold Amount by Year, Real Estate
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(a) Median Number of Investors, Real Estate, 2009 - 2021 (b) Median Sold Amount, Real Estate, 2009 - 2021
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Figure 11: Median Number of Investors and Sold Amount by Year, Real Estate

Health Care

Figure 12(a) shows that the number of Health Care offerings has increased moderately since 2010. Figure
12(b) shows that the aggregate sold amount in the Health Care industry has an increasing trend from 2011
and after and was rising quickly in recent years, with a year-over-year increase of 35% or more in 2020 and
2021. The median sold amount has a similar rising trend. See Figure 13(b).

(a) Number of Offerings, Health Care, 2009 — 2021 (b) Sold Amount, Health Care, 2009 - 2021
2,285 $43.98
2,187 2,208 2,207 2.226 5194
2,136 & :
2084 $40B
2,000 1962 1 931 1,899 1,946
1.78
Lo76 $30B 8
«» 1,500 &
2 = $25.58
@ 5 $23.58
2 $21.68
0 g 218
5 1,000 < $208 e
s § $16.1B|
$13.5B
$12.48
$1ol3B$10.QB$11'BB
500 ) III
0 $0
2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021 2009 2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021
Year Year
Figure 12: Total Number of Offerings and Sold Amount by Year, Health Care
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Figure 13: Median Number of Investors and Sold Amount by Year, Health Care
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Financial Services

Figure 14(a) shows that the number of offerings sold by issuers from the Financial Services industry has
experienced relatively little change from 2009 to 2019 before starting to rise more quickly in 2020 and 2021.
Figures 15(a)-(b) show that the median number of investors and the median sold amount in Financial Services
offerings both have an upward trend between 2016 and 2021.
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Figure 14: Total Number of Offerings and Sold Amount by Year, Financial Services
(a) Median Number of Investors, Financial Services, 2009 - 2021 (b) Median Sold Amount, Financial Services, 2009 — 2021
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Figure 15: Median Number of Investors and Sold Amount by Year, Financial Services

V. Conclusion

Securities issuers increasingly sell unregistered securities making almost no information about their business
and the offering publicly available. In 2019, over $1.5 trillion in unregistered securities were issued - most
sold pursuant to Rule 506(b) and so likely sold to nonaccredited investors.

The dramatic increase in exempt offerings sold to nonaccredited investors and the lack of information on
issuers raises very serious investor protection concerns. Without reliable market values, investors who bought
broker-sold Reg D offerings may not know they have suffered losses or suspect their broker of misconduct;
investors who buy exempt securities directly from issuers have even less information and less recourse.

We report summary statistics based on our review of all Form D reports filed with the SEC from January
1, 2009 through July 31, 2022. We present the number, dollar amount raised and other characteristics of
the securities offered under Regulation D in aggregate and broken out by issuer’s industry and the year of
first sale. Our next installment will narrow our focus to broker-sold Reg D securities. Future installments

10
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will document the connection between Reg D sales and customer complaints against brokerage firms and
illustrate specific examples of potentially problematic offerings.

11
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